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REGISTERED AND
UNREGISTERED
DESIGN RIGHTS
PROTECT NOVEL
FEATURES WHICH
DETERMINE THE
APPEARANCE OF
PRODUCTS OR
ARTICLES.
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PROTECTING THE
APPEARANCE OF
A PRODUCT OR
ARTICLE
In the UK and in Europe the appearance of a product or article is
protected automatically by unregistered design rights i.e. design right
(UK) and unregistered Community design (Europe). In addition to
unregistered design rights, both the UK and Europe have a provision for
registered design rights.

OVERVIEW

Registered and unregistered design rights protect
novel features which determine the appearance of
products or articles.
It is important to note that registered or unregistered design rights, do
not protect functionality of the product or article. Functionality can be
protected by patent rights; patents as an intellectual property right is not
explored further here. However, it is important to note that registered
designs, unregistered design rights and patents can co-exist in respect
of different aspects of the same product. Therefore, when considering
protecting a product or article you have created i.e. your innovation it is
important to consider what intellectual property rights apply.

3

Registered & Unregistered Design Rights: A Guide to UK and European Registered and Unregistered Design Rights

UK DESIGN RIGHTS

Unregistered design right automatically arises from
the act of creation of an original product or article
that qualifies as a design OR by creation of a design
document by a “qualifying person”.
UK design right protects the shape and configuration of 3D objects
against copying by others. In the UK, 2D designs/creations such as
graphics, textiles and wallpaper may be protected by copyright as artistic
works or can be protected by a registered design.
UK design right protects a design for:
»

ten years from the end of the calendar year in which
products/articles to that design were first marketed; OR

»

fifteen years from the end of the calendar year in which the design
was recorded in a design document, whichever period expires first.

UK design right applies to designs which:
»

were created by a “qualifying person”; OR

»

were first put on the market in a “qualifying country”.

A qualifying person is a national or resident of a qualifying country. A
qualifying person may be a legal entity or company.
Design rights allow the owner to prevent unauthorised copying of the
design in the UK i.e. producing an article by copying a design is an
infringing act, but independent creation of a similar design does not
infringe design rights.
The owner of a design right is the designer or their employer (if designed
during course of employment).
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QUALIFYING COUNTRY
- PRE & POST BREXIT
Before 1 January 2021, a UK design right can be
established in the following circumstances:
»

by an individual who is resident in the EU

»

by a business formed under the laws of an EU member state

»

where first disclosure of the design occurs in an EU member state

Before 1 January 2021, activity inside the EU but outside the UK can be
enough to establish UK design right.
After 1 January 2021, a UK design right can be established in the following
LIMITED circumstances:
»

person resident in the UK or a qualifying country;

»

business formed under the laws of the UK or a qualifying country;

»

first marketing – the design needs to be disclosed
in the UK or a qualifying country .
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UNREGISTERED COMMUNITY (EUROPEAN)
DESIGN (UCD)
Unregistered Community design (UCD) automatically arises from the act
of creation of an original product or article, but extends to 2D designs e.g.
patterns, colour, texture and materials. A UCD protects designs which are
“new and have individual character”.
A UCD provides protection for three years from the date on which the
design was first made available to the public within the territory of the
European Union. After three years, the protection expires and cannot
be extended.
The list of member countries of the EU can be found at europa.eu
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THE FUTURE OF
DESIGN RIGHTS IN
THE UK
UK design right will continue after 1 January 2021 and will function
alongside continuing unregistered designs and supplementary
unregistered design.

UK - CONTINUING UNREGISTERED DESIGN
On 1 January 2021 (the end of the BREXIT transition period), UCDs will
no longer be valid in the UK. However, protection of the designs will be
converted to a UK continuing unregistered design.
A UK continuing unregistered design will be automatically established
aon 1 January 2021 i.e. on 1 January 2021, UCDs will be immediately and
automatically replaced by a continuing unregistered design right in the UK.
This means the design protected by the UCD will continue to be protected in
the UK for the remainder of the 3-year term attached to the UCD.
As noted above UK design rights do not protect 2D designs. Therefore,
regarding UK unregistered design protection, a benefit of having a UCD
before 1 January 2021 is that 2D designs can be protected in the UK for
the remainder of the three-year protection period.
Prior to 1 January 2021, when and where a design is first disclosed should
be carefully considered in order to establish unregistered protection in
the UK and the EU.
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UK - SUPPLEMENTARY UNREGISTERED DESIGN
From 1 January 2021, supplementary unregistered design (SUD)
protection will be available in the UK. This right is to ensure that the full
range of design protection provided in the UK via a UCD before 1 January
2021 will remain available after leaving the EU.
The SUD will be similar to that already conferred by a UCD, but the
protection the SUD provides will not extend to the EU.
Post 1 January 2021, SUD will mirror the UCD by providing UK
unregistered design protection for 2D and 3D designs.
SUD will be established by first disclosure in the UK or another
qualifying country.
First disclosure in the EU will not establish SUD, but first disclosure in
the EU may destroy novelty in that design, should you later seek to claim
UK unregistered rights.
The term for protection provided by an continuing unregistered design
is the remainder of the three-year UCD term and the term for protection
of a SUD after 1 January 2021 is three-years from the date on which the
design was first made available to the public.
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REGISTERED
DESIGN RIGHTS

Design registration does not merely protect
against copying but protects against anyone who
independently devises or develops a later design
which infringes the registered design.
Where to register a design can be influenced by where you do business,
where your competitors do business and financial implications.
National design registration e.g. a UK registered design provides
protection for your design in the UK only i.e. the owner cannot prevent
anyone from copying/manufacturing/marketing the design outside
the UK.
A registered Community design (RCD) provides a unitary right that is
valid throughout the European Union. The RCD includes protection in the
UK until 1 January 2021.
Features in common for registered UK designs and RCDs are:
»

provide the owner with a monopoly right in the design;

»

allow multiple designs in a single application;

»

allow deferred publication;

»

subject only to formal examination i.e. originality/
novelty of a design is not examined

»

valid for five years from registration i.e. filing date;

»

renewable at five yearly intervals up to a maximum of 25 years;

»

can be filed one year after first disclosure i.e.
utilising an available “grace period”;

»

there is no qualifying criteria to apply for a registered design i.e.
if you are not from a “qualifying country” and want to protect
design rights, registering a design is likely the best option

»

the owner does not need to prove design has
been copied to establish infringement.
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INTERNATIONAL
DESIGN PROTECTION
The Hague System for the International Registration
of Industrial Designs allows, through a single
application, industrial designs to be protected
in multiple countries or regions with minimal
formalities.
An application is filed at the World Intellectual Property Organization
(WIPO) in one language (English, French or Spanish). The application
can be filed online using the eHague System or by post i.e. a paper
application. One set of fees comprising a basic fee, a publication fee and a
fee for each designated contracting party is payable.
Unlike UK registered designs and RCDs, there is qualification criteria to
use the Hague System.
Qualifying applicants must:
be a national of a Contracting Party (i.e. member country)
be domiciled in a Contracting Party
have a real and effective industrial or commercial
establishment in a Contracting Party
have habitual residence in a Contracting Party (only available if the
Contracting Party in question has adhered to the 1999 (Geneva) Act)
An applicant who does not qualify cannot use the Hague system.
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CRITERIA

Contracting Parties
Both the EU and the UK are Contracting Parties of The Hague System.
The list of all Contracting Parties, including the term for protection of
designs according to the national law of those Contracting Parties can be
found at wipo.int
Similar to UK and Community registered designs, an international design
application is vined for formal requirements by the International Bureau
of WIPO, which provides the applicant with the opportunity to correct
certain irregularities in the application. Once the formal requirements
have been met, the design is recorded in the International Register and
details are published electronically in the International Designs Bulletin
on the WIPO website.
If a registered design does not meet the domestic/national criteria for
registration/grant in a designated Contracting Party (e.g. the design is
not novel), the designated Contracting Party can refuse the registration.
If a design is refused by a Contracting Party the owner of the
international design needs to engage with the Office that issued the
refusal notification.
Invalidation of an international design registration by one Contracting
Party has no consequence on the other designated Contracting Parties.
Once registered, an international design registration is valid for five
years from the filing date and validity is renewed at five yearly intervals
until expiry as determined by the term for protection of each designated
Contracting Party.
If filing an international design application, care must be taken to ensure
that the images and procedure adopted conform to the requirements of
certain designated Contracting Parties such that post registration refusal
can be avoided.
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REGISTERED
COMPARED WITH
UNREGISTERED
RIGHTS
Registered
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Unregistered

Cost

Application/
registration costs
and ongoing renewal
costs

Automatic and free

Infringement

Infringement occurs
when a design is
reproduced by a third
party i.e. independent
creation of a similar
design would likely
infringe a registered
design

Copying the design
needs to be proven
i.e. independent
creation of a similar
design would
not infringe an
unregistered design

Eligibility

No qualification
criteria for UK
registered design
and Registered
Community Designs

Qualifying person and
qualifying country
criteria applies

International Designs
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Contracting Party
qualifying criteria
applies

CONTACT DETAILS

GLASGOW OFFICE

LONDON OFFICE

Phone: +44 (0)141 5856472

Hillington Park Innovation Centre

New London House

Fax: +44 (0)141 8465399

1 Ainslie Road

6 London Street

Email: mailbox@creationip.com

Glasgow

London

G52 4RU

WC3R 7LP

United Kingdom

United Kingdom

A company registered in Scotland (SC418782) and regulated by IPREG.
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